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June 4,1997 

TO: The Commission 
A 

FROM: Lawrence M. Noblq/rL/  
General Counsel ' 

SUBJECT: Request to Place on the Agenda the General Counsel's Report 
in MUR 3774 (National Republican Senatorial Committee) 

The attached General Counsel's Report contains a recommendation concerning 
the U.S. District Court's May 30, 1997 order granting complainant Democratic Senatorial 
Campaign Committee's motion for summary judgment in the pending Section 437g(a)(8) 
suit in this matter, DSCC v. FIX, Civ. A. No. 96-2184 (D.D.C.) (JHG). 

In light of the court's order, we request that this matter be placed on the 
June 10, 1997 Executive Session agenda. A related memorandum from the Litigation 
Division containing further recommendations regarding the order will be circulated 
separately. 



FEDERAL ELECTION COMMlSS!ON 
Washington, DC 20483 

MEMORANDUM 
TO: 

FROM: 

DATE: June 4,199? 

Office of the Commission Secretary 

Office of General Counsel (e !?> 

SUBJECT: MUR 3774-Memo to the Commission 

The attached is submitted as an Agenda document for the Commission 
Meeting of June I O ,  1997 
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In the Matter of 1 
) 
1 MUR 3774 

National Republican Senatorial Committee and ) 
Stan Huckaby, as treasurer, et al. 1 

This case involves a complaint-generated matter filed by the Democratic 

Senatorial Campaign Committee ("DSCC") in 1993 and supplemznted in 1995, alleging 

that the National Republican Senatorial Committee ("NRSC") violated the Act and 
. .  .. . .  . . i  . .. 

Commission regulations by funneling funds from one of its non-federal accounts to 

certain non-profit organizations for the purposes of influencing specific U.S. Senate 

elections in 1992 and 1994. ' This matter was activated on March 8, 1995, and on 

August 1, 1995, the Commission found reason to believe that the NRSC, the four 

organizations who received the NRSC's funds, and two other entities, violated the Act 

and Commission regulations.2 At the same time, the Commission instituted an 

investigation. 

Responses to the Commission's reason 'to believe findings and interrogatories I 

revealed that in addition to the three U.S. Senate elections noted in DSCC's complaints, 
the 1993 special U S .  Senate election in Texas and six other 1992 U.S. Senate elections 
were targeted by the groups who received the NRSC's f h d s .  

Based on the DSCC's original and supplemental complaint, a total of 19 2 

individuals and entities were named as respondents in this matter. 
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On February 22, 1995, two weeks before this matter was activated, the DSCC 

filed a suit in federal district court, pursuant to 2 U.S.C. 5 437g(a)($), seeking declaratory 

and injunctive relief against the Commission for failing to act on DSCC’s original 

administrative complaint. DSCC v. FEC, Civil Action No. 95-0349 (D.D.C.) (JHG). On 

April 17, 1996, the District Court held that the Commission’s failure to take any 

meaningful action on DSCC’s 1993 complaint until almost 600 days after the complaint 

was filed was contrary to law. DSCC v. FEC, Civ. A. No. 95-0349 (D.D.C. April 17, 

1996) (“DSCC I”). At the same time, the court declined to set a specific time frame for 

completion of the investigation but acknowledged that DSCC could file a new action if 

necessary. DSCC I ,  slip. op. at 20. 

DSCC filed a second civil action on September 20, 1996, again seeking 

declaratory and injunctive relief against the Commission for failing to act on DSCC’s 

complaints. DSCC v. FEC, Civil Action No. 96-2184 (D.D.C.) (JHG) (“DSCC IF). 

After briefings on DSCC’s simultaneous motion for summary judgment, an interim order 

in which the court required the Commission to file monthly status reports and status 

hearings, the District Court issued an opinion and order on May 30, 1997 concluding that 

the Commission’s failure to investigate and make a probable cause finding within four 

years from when DSCC filed its original complaint is contrary to law. DSCC II (May 30, 

1997), slip. op. at 13, 14. Attachment 1. 

11. CDURT Q R L ”  QSCC V. FEC fDSCC dll 

The District Court’s May 30, 1997 opinion and order in DSCC IZ declares that the 

Commission’s “failure to take meaningful action in a reasonable time frame to investigate 
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and make a ‘probable cause’ determination” with respect to DSCC’s complaints is 

contrary to law. Attachment 1 at 13 and 14. The Court further orders that the 

Commission conform its conduct with the court’s declaration within 30 days, and states 

that should the Commissiorr fail to do so, the DSCC may bring a civil action to remedy 

the violation involved in the original complaint pursuant to 2 U.S.C. 5 437g(a)(S)(C). 

Attachment 1 at 14. 

Since the order appears to require the Commission to make a probable cause to 

believe determination within 30 days, briefs would have to be prepared giving 

Respondents at least 15 days to respond, a General Counsel’s Report would have to be 

written and the Commission would have to vote on whether or not there is probable cause 

to believe that Respondents violated the Act and Commission reg~lations.~ The 

foregoing would all have to be completed by June 30, 1997. However, as noted in this 

Office’s last report to the Commission in this matter, General Counsel’s Report dated 

May 14, 1997, the investigation is still ~ n g o i n g . ~  Even if this Office were to forego 

Another possible course of action would be to just dismiss the case with no 3 

further action. The Office of General Counsel does not recommend this option at this 
time. This question can be revisited should the DSCC get a private right of action and 
sue Respondents. 

Since the last report to the Commission, two more depositions have been taken 4 

and two are currently scheduled for June. Depositions of at least eight key NRSC, 
Coalitions for America (“CFA”), NRLC (“‘National Right to Life Committee”) and 
Massachusetts Citizens Concerned for Life (“MCCL”) staff are yet to be scheduled. 
Scheduling of the NRLCMCCL depositions has been complicaied by the fact that 
counsel representing NRLC/MCCL is currently involved in a heavy deposition schedule 
in the Christian Coalition litigation and has stated that he will be unavailable for 
depositions in this matter before July 11. Counsel for CFA informed this Office on 
June 2 that he will not produce CFA president, Eric Licht for deposition without a court 
order directing Licht to appear, thus necessitating a subpoena enforcement action that the 
Commission has already approved. Similarly, a subpoena enforcement action was filed 
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(Footnote 4 continued from previous page) 
June 2 that he will not produce CFA president, Eric Licht for deposition without a court 
order directing Licht to appear, thus necessitating a subpoena enforcement action that the 
Commission has already approved. Similarly, a subpoena enforcement action was filed 
against witness National Right To Work Committee (‘“RTWC!“) on May 30, 1997 and 
awaits a June 10 court hearing. No subpoena enforcement suits have yet been filed 
against Respondents NRLC, NRL PAC, MCCL or MCCL PAC pending negotiations 
with counsel. 

depositions of key individuals such as former NRSC personnel Curt Anderson and Paul 

Curcio, we are still awaiting transcripts for depositions already taken. Given these 

practical constraints, it would be impossible for the Commission to make a probable 

cause determination, based on the evidence, within the allowable time. Accordingly, this 

Office recommends that the Commission notify the District Court that it will be unable to 

conform to its declaration by making a probable cause determination within 30 days. 

As a consequence of failing to conform to the court’s order, it is theoretically 

possible that the court could hold the Commission in contempt. However, impossibility 

ofcompliance is a valid defense for contempt. Moreover, since the Order itself explicitly 

sets forth a remedy in the event the Commission fails to conform to the order -- giving 

DSCC a private right of action -- it does not appear likely that a contempt ruling would be 

made. Attachment 1 at 14. 

In addition to notifying the court that the Commission cannot conform to its 

Order, this Office also recommends, via a separate memo prepared by the Litigation 

Division, that the Commission request a stay and seek appeal of the court’s order in 

DSCC II. 
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In the meantime, this Office plms to continue with the investigation in this 

matter, subject to periodic review in light of further actions taken by the District Court 

and/or DSCC. 

III. 

Notify the District Court in DSCC v. FEC, Civ. A. No. 96-2 184, that the 
Commission will be unable to conform to the court’s May 30, 1997 order within 30 days 
and of the Commission’s decision regarding an appeal of that order. , 

General Counsel 

Attachment 
May 30, 1997 Order in DSCC II 

Staff Members Assigned: Dawn Odrowski 
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DEMQCRATIC S E N A T O W  
CAMPAIGN COMMITTEE, 

Plaintiff. 

V. 

F E D E N  ELECTION COMMISSION, 

CA: 
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Civil Action No. 96-2 184 (.?FIG) 

UNDER SEAL' 

Presently pending is Plaintiff Democratic Senatorid Campaign Committee's 

iiiotioii for surmrmary judgment. 3 s  action, like its predecessor suit, Democratic 

Senatorial Campaigw Committee v. Federal Election Cornrnrrsion, Civ. A. No. 95-0349 

(JHG) (D.D.C. Apr. 17. 1996) ("DSCC F), stem &om die DSCC's allegations in an 

administrative complaint filed with the Federal Election Commission ("FEC) that the 

National Republican Senatorial Committee (?VRSC") was engaging in ti concerted effort 

to violate campaign spending laws by illegally laundering SE oft money" through vafious 

right-wing non-profit organizations. For the reasons stated below, the motion will be 

GRANTED. In accordance with Fed.R.Civ.P. 58. j d p e n t  shall be entered separately. 

' This Memorandum Opinion has been dild under seal for fen days, because it may contain 
information and may refer to documcnts that the FEC is prohibited from making public except 
pursuant to 2 U.S.C. 0 437g(a)(l2)(19949. Theueal will beliRcd in ten days unless, consistent 
with v1.4 of the Protwtive Order issued on Nov. 25, 1996, the parties advise the Court which, if 
any, information should remain under seal. 

1 

.~ - -. - 
..> ., .- .. , , 
0 . .- - .  



.. . .  .~ 
. .. 
~. . . .  . .  . .  
I :: 
.- , ; ’.! 

. .  . .  . .  - . .  . 
. .  .. . 
t i  : ! . :  

.. . 

.. . .  . .  . .  . .  

. .  . .  . ~ .  -. 
:. . . .  ~ . .  . ~. . . . .  

1. Bockground 

The following facts are not in dispute. On May 14, 1993. the DSCC filed an 

administrative complaint against the NWSC with the FEC alleging the expenditure of 

illegal “soft money” for the purpose of influencing federal Senate elections. In February 

of 1995, hie DSCC filed a supplemental complaint with thc FEC in w l ~ c l i  it made similar 

allegations against the NRSC with respect to the 1994 election cycle. When the FEC 

failed to act on its adminisintive complahes, the DSCC filed suit in this Court. 

On April 17, 1996. in DSCC I, this COW granted sumrnargr judgment in favor of 

the DSCC, holding that the FEC’s failure to act was contrary to law. The Court noted 

that even though the FEC had classified the DSCC’s a&nin.istraftive comp1air.t as a high 

priority matter, it had not even bothered to assign an enforcement attorney almost 2 years 

after the complaint was filed. See DSCC I, slip. op. at 12. Moreover. the FEC took 

almost 27 months to make its “reason to believe” determination. See id This Court’s 

holding was principally based upon the FEC’s failure “to rake any memixlgfbl action on 

DSCC’s administrativc complaint until almost 600 days after the complakt was sed." 

Id. at 1. 

The. Court did not. Irowever. set a specific time &ame within wluch she wodd 

require the FEC to complete its investigation due to the trnditional deference ehat COW& 

owe to law enforcement agencies exercising their prosecutorial prerogatives. Stating that 

the DSCC’s civil complaint apparently had served as a catalyst to prod the agency 

forward, the Court noted that, on August 1, 1995, approximately five months after an 

2 



enforcement attorney had been assigned and six months after the civil complaint was filed 

in this Court, the FEC Commissioners voted 5-1 that "reason to believe" existed that the 

NRSC had violated the hw. An invesbgath was then initiated, md the Court could find 

no evidence to indicate that the agency's investigation was not proceeding properly: 

There has been no evidence that the FEC has f d e d  to act 
reasonably in the investigation of the c~mpl&t since &e 
"reason to beleve" determination was made. Indeed, that 
investigation is underway and may be nearing completion. It 
is reasonable to expect that given the extraordiamy delay, the 
FEC will accelerate the peocess to provide timely and 
meaningfiul relief. While setting precise limits on an agellcy 
investigation is not a matter h which the Court will engage 
lightly, should the FEC fail to act reasonabty in complehg its 
investigation, the need for additional judicial intervention may 
well be compelling. There is little doubt that DSCC would 
move promptly, by instituting a new but related action, if 
necessary to ensure the completion ofilis investigation. 

Id. at 20. 

Shortly before the 1996 national elections, Plaintiff DSCC filed this case and 

M e d i a t e l y  sought swmnmy judgment, contending that the FEC's investigatory delay 

was arbitrary and capricious. and contrary to law. The Court rejected the DSCC's 

arguments last fall and again declined to order the FEC to complete its investigation and 

Ixing an enforcement action against the NRSC in lhuty days. See Order at 3-5 (Nov. 25,  

1996) [Docket No. 231. The Court also rejected the E)scC's dternatke 1equeSt to 

authorize it to proceed directly against the NRSC pursumt 80 2 U.S.C. 5 437g(a)(8). Id 

at 4.  After reviewing a chronology of'the FEC's hlvcstigatoq steps since its "reas011 to 

believe" determination fifteen months earlier, the Court held &at the FECs actions &id 

3 



not a constitute a failure to act under Teleconrmunicariom Research & Actioti Center v. 

FC(:, 750 F.2d 70. 80 (D.C. Ck. 1984) (TRAC), and Rose V. FEC, 806 F.2d 1081, 1091- 

92 n. 17 (D.C. Ck. 1986). Id. at 3. However, the Court did state that 
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the pressures resulring from resource coas~aj~its. competing priorities or 
complex issues do not provide khhe FEC, or any federal agency, with curre 
blanche to avoid its statutory obligdons, partkpliaaly where the OSCC is 
threatened with being denied meaningfd relief as the end of &e statute of 
limitations period approaches and will soon be imminent. This Court bas 
been thrust in the role to ensue that the FEC hU3ls its statutory 
obligations in this suit, arid she will do so. However, at thk point, the 
Court will, once more. allow the FEC an opportunity to act promptly and 
finally; failure to do so will require action by the Court. 

Id at 4. 

Upon denying the iiiotion for saunmaty judgment without prejudice, this Court 

thcn ordered the FEC to file monthly status reports describing its investigatory actions. 

Id. at 5. 

On December 10, 1936, the FEC filed its fuse monthly status report, which stated 

fmal Icvisions were behg made tu a voluznhous @e., 83-pages) General Counsel’s 

Report to the Commissioners detailing the facts then known to the: Comnlission in 

connectioii with the plaintiffs complaint and proposing discovery for the Commissioners’ 

approval. “It [was] anticipated that the repor? [would] be chculated to tlie CoIpunission 

for consideration at the next CQIIUIUSS~OSI executive session, cwently scheduled for 

Ja~~ua~y 7. 1997.” First Status Report at 2. 

On January 10, 1997, the FEC filed its second monthly slaws report, stating that 

“The General Cowisel’s Report discussed in the Commission’s prior filings was 

4 
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circulated to the Commission on January 8. 1997 for consideration at the next 

Cornmission executive session, currently scheduled for January 14. 1997." Second Stam 

Repoil at 1-2. 

On February loth, the FEC's thirdly rnonlhly status report advised &e Court that 

the Commissioners had considered tbe General Counsel's rcport on February 4, 1997, 

and "approved tlie issuance of Subpoenas to produce documents and Qrders to submit 

written answers to questions to fiftccn persons and entities. In addition, the Commission 

approved the issuance of subpoenas for depositions to twenty-three in&iViduds." Third 

Status Report at 1-2. 

On March 10Ui. the FEC reported that fitteen subpoenas had been issued (Qf 

which om recipicnt had moved to quash). The FEC also stated &at two additional 

enforcement attorneys had been assigned to the cae .  "These staff members, and ~ W Q  

p~alegds ,  curreiatly are reviewing documents already on Be with the Commission 4 

performing other tasks in preparation for their pdcipation in this matter, such as the 

nnticipated depositions." Fourth Status Report at 2. 

On March 18. 1997, having waited four additiond months md four mo&dy status 

reports. the DSCC again filed for summary judgment, arguing that the FEC's 'heap 

glacial pace" in conducting the investigation was measonable and contrary b law. See 

DSCCl"s Motion For Summary Judgment at 2. "Four years should be more thm enough 

time to find 

states that "[ais a result of this slow pace and tbe two y w  delay in assigning the C B S ~  to 

." DSCC's Reply at 2 (erirphasis m original). The DSCC 

5 



an attorney ia the first place, it now appears liighly unlikely that the Commission will be 

in a position to initiate an action against the NRSC within the five year stetUte of 

limitations period.” Id2 Noting that it toak four month from when ?he E,@ ~ 8 s  

coniplcting find revisions on the @enera1 Counsel’s Repoat until tbe Commissioners 

reviewed it, the DSCC contends that 

[tlhe Commission’s handling ofthis report -- a repopt that it boasted 
evidenced its commitment to investigating tRis matter - w e s  the 
Commission’s overall performance in this matter. With Iw than eight 
months left the DSCC can no longer wait for the Commission and thus 
immediate relief is required. 

DSCC’s Mot. for sum. Judgment at 7. 

In opposition. the E C  contends that, contrary to the QSCC’s claims, the 

investigation is moving forward and that it is “conducting B careful atad deliberate 

investigation of constitutionally sensitive and factually complex issues arising from a 

national party’s payments to independent issue advocacy groups.” FIX’S O p p ~ ~ i t i ~ n  at 

2. Notiug that were the Court to grant the relief requested by the DSCC, it wodd be 

deprived ofthe time necessary to complete its investigation, &e FEC argues that “[i]P&e 

Commission does not have suficient h e  to complete its investigation md make a 

careful examination of the information obtained in response to lib] subpoenas and 

depositions, it may be impossible for the Commission to make an informedjudgment as 

At the Status Conferen& ofMarch 19, 1997, and May 21,1997, FEC counsel advised 
the Court that the FEC probably would not be in a position to bring an enforcement action Qgirin5t 
the NRSC and othcr respondents before October of 195174he expiration of the applicable statute 
of limitations. 

6 



IO wlieUier there is probable c a w  to believe a violation has occumed. If the Commission 

were forced to make a fmd determination in ~s case before it has sufficient information 

on which to base a decision, the Commission would have little choice but to dismiss the 

cast.’’ Id. at 4. 

The Court suspended the requirement for the FEC to file its monthly status reports 

while the DSCC’s motion for sumnary judgment was in briefing and being considered by 

the COW. At the Status Coderence on May 21, 1997, the FEC advised the COW ofthe 

following actions that had been taken since the foourth monthly status report: after 

idoming the Court hat Congress had dcnied tlze FEC’s request for S l . 7 7  in 

supplemental appropriations and providing the Court with the FEC’s Press Release of 

- May 16, 1997, counsel advised that additional staff had been assigned to investigate the 

DSCC’s adininistnttive complaints, additional interviews and depositions had been 

conducted and additional subpoenas had been issued? Counsel also reported that the 

respondents to the a&Gstrative complaint had opposed the FECs discovery and &at it 

was prcparing to file a petition for subpoena enforcement in comedon with one 

respondent’s motion to quash. See also Letter to the Court fiom Lawrence M. Noble, 

FEC General Counsel (May 27.1997) (filed by Order of the Court on May 28, 1997). 

111. Discussion 

Because no material facts we in dispute. it is appropriate to resolve this matter on 

Counsel did not provide the Court with the spwific numbers of staffadded, Interviews or 
depositions conducted or subpoenas issued. 

7 



s lurnary  Judgment. Fed R. Civ. P. 56(c); Andersun v. Liberv Lobby, Inc., 477 U.S. 

242,250, 106 S. Ct. 2505,25 10 (1986). 

The Federal Election Capaign Act (“FECA” or h e  ‘‘A@ established &e FEC 

and empowered it with the authority to investigate and d o r c e  violations ofihe Act. See 

2 U.S.C. 6 437g(a). The Act pennits anmy person to file ~ u 1  iadnainisttaiive compltiht 

Jleging a FECA violetion, id 6 437gb)( 1). whjch tr@ers an admiaistrative process 

designed to gather facts for the Commissioners to decide whether ‘‘reas129a to beliew“ 

exists to authorize m investigation. Id. 5 437g(a))(2). ff the Commissioners find that 

reason to believe exists, the Act provides that the EEC “shall make an investigation o f  

[the] alteged violation, which may include a field investigation or audit, in accordance 

with tlit provisions of (section 437g(a)].” ld. 4 437g(a)(2). 

At the conclusion of an investigation, the FEC General Counsel is authorized to 

recommend to the Commissioners that it vote as to whether “probable cause” exists to 

belicvc that FECA has ken violated. Id 5 437g(3)(3). The respondents are &en not&& 

(end given 3 COPY) of the General Counsel‘s recomuncadation and provided 15 days 

within which to file a reply brief with the FEC. Upon consideration of the Gcned 

Counsel’s report and my briefs that may be filed by the respondents, the Commissioners, 

by a vote requiring at least four affimrative votes, d c t e h e  whether prohbie cause 

exists. Id. 6 437g(a)(4)(A)(i). Upon such a determination, the PEC must engage in 

conciliation eff~fis with the respondents For at least 30, but not more than 90, days. Id 

If conciliation is no& successll, the FEC may, upon an afbmative vote of fow of its 

8 
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Co!amksioners, file suit seeking injunctive relief and/or civd gsendties. Id 5 437g(a)(6). 

Suits under the Act are subject to the genera6 statute ofhda.tions under 28 U.S.C. 0 

2462.' which bars the assessment and collection of monetiuy relief as a result of conduct 

occui-rhg five years prior to the filing of a complaint. See Mean. Op. and Order ar 8, F8C 

V. Clrrrsllafi Coalition, Civ. A. No. 96-1781 (JHG) (D.D.C., May 13, 1997). This statute 

of limitations does not, however, apply tc equitable remedies avdable under &e Act Id. 

Congress also provided authority for aggrieved parties to chdenge judicially the 

FEC's failure to act on administrative complaints during the 12Oday period conunenchg 

when the complaint is ftled. 2 U.S.C. 5 437g(a)(S)(A). Ifa court determines that the 

FEC's failure to act is contrary to law, the Court may direct the Commksion to conform 

its conduct to the Court's declaration within 30 days. ld. Q 437g(aXS)(C); see Common 

Cause v. FEC, 906 F.2d 705,706 (D.C. Cir. 1990). The Act provides: 

In any proceeding d e r  [$437g(a)(8)] the cowt may dcclwe that the 
dismissad of the complaint or the failure to act is C Q D ~  to law, and may 
direct the Commission to conform with such d e c l d c m  within 30 days, 
failing which the complainant may bring. in the name of such complainnnt. 
a civil action to remedy the violation involved in the original complaint 

kd 8 437&)(8)(C). 

The issue presented in t h i s  case is whether, within the meaning ofthe Act, the 

FEC's actions in processing and investigating the administrative complaint fled by 

DSCC in February of 1993 are unreasonable and contrary to law. The standard for 

evaluating ~dminisfrative delay is whether the agency has acted reasonably and in a 

' The parties Uppear to agree that this statute of limitations applies only to the government 
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manner that is not arbitrary and capricious. Comrnon Cause v. FEC, 489 F. Supp. 738. 

744 (D.D.C. 1980). “Factors the Court may consider in making its determination include 

tlic credibility of the allegation, the nature of h e  duean posed, the resources available to 

I the agency, and the information available to it, as well as the novelty of the issues 

, ;-.: . .~ 
! . :-. .. .. . .. . 
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involved.” 

(D.C. Cir. Order of Oct. 24, 1984) (approvhg factors outlined in Common Came v. FEC, 

489 F. Supp. 738, 744 @.D.C. 1980)); TRQC, 750 F.2d at 80 @sting factorsrelevant to 

reviewing agency inaction); see also Rose v. FEC, 806 F.2d at 1091-92 0.17 (in context 

of attorneys’ fees litigation, applying TRAC facton to determine %FEC position was 

“substantially justified.”). The TRAC factors are: 

RoJe v. FEC, No. 84-2778, Fed. EIec. Camp. Fh. Gdde (CCH) f 9218 

(1) the time agencies take to make decision must be goveraed 
by a “rule of rcBson,” (2) where Congress bas provided a 
timetable or other indication of the sped with which it 
expects the agency to proceed i~ the enabling statute, that 
statutory scheme may supply content for this d e ,  (3) delays 
that might be reasonable in the sphere of economic regalation 
are less tulercable when hman health and we&m we at stake, 
(4) the court should consider the effect of expediting delayed 
action on agency activities of a higher or competing priority. 
(5) the court should also take blto account the name and 
extent of the interest prejudliced by Phe delayy. (6) the. court 
need not “find any impropmiety lurking behind agency 
lassitude in order to hold that agency action is ‘unreasonab8y 
delayed.’ ” 

TMC, 750 F.2d at 80 (citations omitted). 

While it is not the role of the Court to run the agency “or sit as a board of 

sugerhtcndcnce directing where limited agency resources will be devoted,” Aklw v. 



FEC, 66 F.3d 348,355 (D.C. Cir. 1995) (citing FEC v. Rose, $04 F.2d rat 1091); accord 

FEC v. DSCC, 454 U.S. 27.3 1-32, 802 S. Ct. 38,42 (1981 I), thk does mot mean &at the 

FEC can completely avoid judicial smtiny by cloaking itself in the veil of prosemtorial 

discretion. It is true that “Congress did not impose s-.ciltic time constraints upon the 

Commission to complete fka.l action. but it did expect that the Commission wodd M 

its statutory obligations w &a& the Act would not become a dead le=. ]It is p&ps too 

obvious to say that Congress intended the Act’s investigation and enforcement 

mechanism to be effective.” DSCC 1. Mea Op. and Order at 16 (citing HR Rep. No. 

1239, 93rd Cong., 2nd Sess. 140 (July 30, 1974)). m e n  Congress amended FECA’s 

enforcement provisions in 1979, Senator Pea Chaiwar? ofthe Committee on Rules and 

Administration, made a statement that reflected Congress’s conc&np~ tbt she FEC not 

shirk its responsibilities: 

T ~ E  Commission is entrusted with the responsibility of 
passing on complaints. . . . And to mure that the 
Commission does not shirk its responsibility to decide that 
[the judicial review] section provides that a total Eailnrre to act 
within 120 days is a basis for corn action. Bot [this basis] 
for judicial intervation [is] sot intended to work a taansfer of 
prosec~~torial discretion h m  Commission to the colds. 

125 Coog. Rec, SI9099 ( M y  ed., Dec. 18, 1979) (quoted in Cmmon Came v. FEC, 
489 F. Supp. at 743-44). 

While it is also true that there are no specific deadlines by which the FFX must 

make “reason to believe” or “probabIe cawe” detednations. it is sigruficant that the 

procedural deadlines outlined in the Act are stated in terprms of E.g., 2 U.S.C. p 
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437g(a)(l) Cwithin 5 days after receipt ofa complainf the C o b S i Q n  d d .  . . .”); id 

Q 437g(a)(4)(A)(i) (conciliation aitmpts limited to maximum 90 days); id Q 

437g(a){4xA)(u) (“‘If any detmmhath ofthe Co&ion under c ~ a w e  (i) QcCm f i g  

the 45day period immediately preceding any electim then tbe Commission s h d  

attempt, for a period of at least 15 days, to correct or prevent the violation involved by the 

methods specified in clause (i).”); id. 0 437g(a)(8)(A) (“Any par& &eve8 by . . . 
fdure Qf the c o d s s ~ o n  to act on such comnpbht duriog the lzo-day @Qd 8 

on &e date the complaint is filed . . . .”I; id 4 437g(aXS)(C) (“the court m y  declare that 

. . . the failure to act is contrary to law, and may direct the C Q ~ ~ I U ~ S S ~ O ~  ro conform Wi?h 

such declaration within 30 days”); see Rose v. FEC, 608 F. Supp. 1,6 @.D.C. 19W), 

rev’d on other grounak sub nom. I n  re Nut. Congressional Club. 1984 WL 148396 @.C. 

Ck. Oct. 24, 1984) (“Au of these short deadlines reflest Congress’s h t d o n  &it the 

Commission genesally act expeditiously . . . .“I; see also DSCC 1, M a  Up. and Or& at 

16- 17 (“The absence of a specific requirement in the Act W the ComaniSsiom imake 

their finding within a certain time period is not the equivalent of u d e W  FEC 

discretion to determine its own time line. Public coniYmce in OW demmtic electoral 

system, which the Act seeks to protect, tuns on i8vestig&oos that are conducted within B 

reasonable time and on effective enforcement..’’). 

This Court has previous& evaltiated &e FEC’s delay h the events leading up to 

and including its “reason to believe” determination (over 21 months ago) by appl- &e 

TRAC factors, See DSCC I, Mem Op. and Order at 10.12. T b t  mid* q p l h  

12 
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I at this stage of the. case to compel the conclusion that oking over four yem &om w h  

the administrative complaint is filed, and almost two yem from the FECs "reasan to 

believe" decision, to decide whether probable cause exists is umeas~dle. M&QU@ this 

Court declined to enter summary judgment against the FEC last 

I '  
I 

1 

1 m this case (DSCC 
I 

I 1 i;; 
1 ?. i 

ZI), that decision in part reflected a recognition ofhe  mmplexitks 

Court's then-recent decision in C~loradO Republican C o ~ p j p  COM v. FEC, 116 S. 

Ct. 2309 (1996), and the bnrdens ofother FEC Pitigatkm.' At&& 

investigation proceeding 

by the Supreme 

/ : j  
;e I . :.: 

with its I i :~; 
: -  . .  

I .  

, . .  j -  , 

1 . . :  
.. .. 

s "glacial pace," the FEC can milk those excuses n~ longer. 

Whatever "UWWmabie" means in tenns of agency delay, it cerp;;liny embraces 

, : .. .. . 
I . >  

. .  . . .. 

the situation here where the FEC concedes that it is likely tbab it dl be unable ts 

complete its investigation, d c  a probable cause deeeaolination md engage h the 

statuto& required conciliation efforts within the five-year statute o f b i t a t i o ~  g&od 

applicable to this case. The FEC's lament nhat this Court is t he  

to complete its investigation rings hollow i~ this case: the plaintiff's addnistrative 

complaint was filed over four years ago. The tirne pressure felt now by the FEC is 

presswe of its own Illaking by taking ova six-hmdred days to assign m d o m m m t  

attorney, by taking five more months to d e  a ''reason t~ kkve" die- - 'on. and by 

proceeding in the manner that it did over the course ofrhe fohwhg 21 LE1012fhS h 

This Court dso recognizes that the FEC tails subject to the mmtraints imp& 
by Congress. While Congress, too, appears to remgnize that FEC is inadeqmtely hmded, see 143 
Cong.Rec. S%311,2314, teprinfedat 1997 WE 113684 (Cong.U.]@k. 14, IW/)(statemeneby 
Sen. Specter). Congress created, and has the power tQ mend, the st&& that VeSs the wc with 
its broad investigatory powem and its important 

13 



.~ . .  . . .  . .  
: /  

.. . ... . .  . . .  ... . .- 
.. . . .  . .  . ~.. 

- . . ,  

~. . . .  . .  

. .  . .. . .  . .  . .  

, :.. 
~~~ 

... 

i c 
.. . : :i 

05/50/S7 14:59 s 2 0 2  273 0556 JUDGE J.R. GWEN @ Q O 5  

investigating the charges leveled by the DSCC against the W C .  Litigation delays 

resdting from motions to quash FEC slnbgoenas ax foreseeable md provide no excuse 

over this substantial period of time. T h s  Cow wil l  not, as she canno& manage the 

FEC’s limited IZSDUWS for it or tell the agency how it h d d  exercise its prosecutorid 

discretion. But whatever discretion the FEC is dowed in 

prosecutorial discrdon and res(puTce m a g e m a t ,  it has 

resolution of these high priority adminkhative w q W  CTim One,” evm 8cCordmg to 

the FEC) to the very end afthe statuse of Iimimiom perid 

Il[I. COndMSiOkl 

Accordingly, it is hereby 

ORDERED that the FEC’s failure to take m action in a reasonable time 

fixme to investigate and make a “probable cause‘‘ &&ation with respect to the 

plainWs W s t r a h i v e  ~~mplaiplts is contrary to law mda 2 U.S.C. $437g(aX8)(C); it 

is 

ORDERED that tlbe FEC slhpap1 codm its conduct with this 

declaration within 30 days; it is 

FURTHER ORDERED that should the E C  finil to conform its &ct with this 1 v 
declaration within 30 days, the plaintiff may bring a civil a c t h  to remedy the viola~m 

involved in the original complaint pursuant to 2 U.S.C. 6 437g(a#8)(C); it k 

F?URTE!ER (DRQERED that in accordance with Fed.RCiv.P. 58, judgment &dl 

be entered separately; and it is 

14 



meet and coda, and attempt to reach agreement regarding the phhtZf's request, if any, 

for attorneys' fees and costs. On or before August 1,1997, the p d e s  shall ad& the 

Court whether such agreement Btas beea reached. UF agrement has mt ken reached, the 

pIainHshaIl file its motion for fees and costs under F&.RCiv.P. S4(d)(2) on or before 

August 15, 1997; the defendaat d d  file its opposition on or before Alpgust 29,1997; and 

the plaintia shall file its reply on before September 5, 11997. 

IT I§ SO ORDERED. ,- 
C '  
. .  . .  . .  

.- . ~ . .  May 30,1997. 

..~. . .  . .  . .  .:-. 
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XT IS SO ORDERED. 

M y  30,1997. 


